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INTRODUCTION

This Broker Compliance Evaluation Manual was
prepared primarily to assist the real estate broker
conducting residential sales in ascertaining his’her
compliance with Department of Real Estate require-
ments. It contains many of the questions that you
would be asked if visited by a Department of Real
Estate representative.

This manual was not designed to encompass all of
your obligations and responsibilities under the Real
Estate Law but rather as one of the tools you may
use when reviewing your records and office proce-

dures. We hope that it will assist you.

— Department of Real Estate
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Section 1

GENERAL BUSINESS PRACTICES

1. Are the broker’s salespersons properly
licensed?

Correct Procedure:

All persons performing QA 7
activities requiring a =4 %/ \
real estate license ‘\\“7 i § Y

for compensation f\/’%\ (x—‘/{/\
must hold a valid \C?\\\§§§([ J

real estate license.

The broker should have some procedurein place
to monitor the expiration dates of the licenses of
his/her salespersons. Standard broker and sales-
person licenses expire four years after issuance.
However, a conditional salesperson license ex-
pires 18 months after issuance unless the
salesperson has submitted evidence to the De-
partment of completion of the mandatory
educational requirements. The broker should also
retain possession of thelicenses of his/her sales-
persons while in the broker’s employ.

Once the license has expired, no licensed activ-
ity can be performed by the licensee until the
license has been renewed. The late renewal pe-
riod (often referred to as the “grace” period)
simply alowsthelicenseeto renew onalatebasis
without retaking the examination; it does not al-
low the licensee to conduct licensed activity
during the late renewal period.

It isunlawful for any broker to employ or com-
pensate, directly or indirectly, any person for
performing licensed activity unless that person
isalicensed broker, or asalesperson licensed to
the broker. A salesperson may not accept com-
pensation for licensed activity nor pay
compensation for licensed activity except
through the broker under whom he/sheis at the

time licensed.



It isamisdemeanor, punishable by afine of $100
for each offense, for any person, whether obli-
gor, escrow holder or otherwise, to pay or deliver
to anyone compensation for performing any li-
censed actswho is not known to be or who does
not present evidencethat he/sheisalicensed real
estate broker at the time such compensation is
earned.

Reference:

Real Estate Law Book, Sections 10130, 10131, 10132,
10137, 10138, 10153.4, 10160

(Unless otherwise noted, all “Section” references are to
the Business and Professions Code.)

Does the broker nofify the Department
of Real Estate upon the hiring and
termination of salespersons?

Correct Procedure:

Whenever a real estate salesperson enters the
employ of a broker, the broker shall notify the
commissioner of that fact within five days. This
notification shall be given on a form prepared
by the Department and shall be signed by the
broker and the salesperson. The form of notifi-
cation shall provide at least the following
information:

1. Name and business address of the broker.

2. Mailing address of the salesperson, if dif-
ferent from the business address.

3. Date when the salesperson entered the em-
ploy of the broker.

4. Certification by the salesperson that he/she
has complied with the provisions of Section
10161.8(d) of the Business & Professions
Code.

5. Name and business address of the real es-
tate broker to whom salesperson was last
licensed and the date of termination of that
relationship.

6. Certification by the salesperson that the pre-
decessor broker has notice of thetermination
of the relationship.

OF



As an acceptable alternative to 5 and 6 above,
theform may be utilized by the predecessor bro-
ker to give notice of thetermination of the broker/
salesperson relationship as required by Section
10161.8(b) of the Business & Professions Code
if this notice is mailed to the commissioner not
more than ten days following such termination.

Reference:
Real Estate Law Book, Section 10161.8; Regulation 2752

Does the broker have a written
broker-salesperson agreement with
each of his/her salespersons?

Correct Procedure:

Every broker must have awritten agreement with

each of hig/her salesper-
sons, whether licensed —_—

) =
asasalesperson or asa =/

j

/

broker under a broker-
salesperson
arrangement. The
agreement shall be @

dated and signed by the

parties and shall cover material aspects of the
relationship between the parties, including su-

pervision of licensed activities, duties and
compensation.

9

Reference:
Real Estate Law Book, Regulation 2726

Is the broker properly supervising?
Correct Procedure:

A broker shall exercise reasonable supervision
over the activities of his or her salespersons.
Reasonable supervisionincludes, as appropriate,
the establishment of policies, rules, procedures
and systemsto review, oversee, inspect and man-
age:

1. Transactionsrequiring areal estate license.

2. Documents which may have a material ef-
fect upon therights or obligations of aparty
to the transaction.

OR



3. Filing, storage and maintenance of such
documents.

4. Thehandling of trust funds.

5. Advertising of any service for which a li-
censeisrequired.

6. Familiarizing sal espersonswith therequire-
ments of federal and state laws relating to
the prohibition of discrimination.

7. Regular and consistent reports of licensed
activities of salespersons.

Theform and extent of such palicies, rules, pro-
ceduresand systems shall takeinto consideration
the number of salespersons employed and the
number and location of branch offices.

A broker shall establish asystem for monitoring
compliancewith such policies, rules, procedures
and systems. A broker may use the services of
brokers and sal espersonsto assist in administer-
ing the provisions of this section so long as the
broker does not relinquish overall responsibility
for supervision of the acts of salespersons li-
censed to the broker.

Reference:
Real Estate Law Book, Regulation 2725

Does the broker retain copies of all
documents?

Correct Procedure:

A licensed broker
must retain for 3years
copies of all listings,
deposit receipts, can-
celed checks, trust
account records, and
other documents ex-
ecuted by him or her
or obtained by him or her in connection with any
transaction for which a broker’s license is re-
quired. The retention period shall run from the




date of the closing of thetransaction or from the
date of the listing if the transaction is not con-
summated. After reasonable notice, the books,
accounts and records shall be made availablefor
audit, examination, inspection and copying by a
Department representative during regular busi-
ness hours.

Reference:
Real Estate Law Book, Section 10148

Do the documents disclose the
negotiability of commissions?

Correct Procedure:

Any printed or form agreement which initially
establishes, or isintended to establish, or alters
thetermsof any agreement which previously es-
tablished aright to compensation to be paid to a
licensee for the sale of residential real property
containing not more than four residential units,
or for the sale of a mobilehome, shall contain
thefollowing statement in not lessthan 10-point
bol df ace typeimmediately preceding any provi-
sion of such agreement relating to compensation
of thelicensee:

Notice: The amount or rate of real es-
tate commissions is not fixed by law.
They are set by each broker individu-
ally and may be negotiable between the
seller and broker.

As used above, “alters the terms of any agree-
ment which previoudly established aright to com-
pensation” meansan increasein therate of com-
pensation, or the amount of compensation if ini-
tialy established as a flat fee, from the agree-
ment which previoudly established aright to com-
pensation.

The broker must make certain that his/her agree-
ments and forms are not preprinted with any
amount or rate of compensation.

Reference:
Real Estate Law Book, Section 10147.5

ON



7. Does the broker have a license for
each business location?

Correct Procedure:

A broker isauthorized to conduct business only
at the addresslisted on higher license. If the bro-
ker maintains more than one place of business
within the State, he/she shall apply for and pro-
curean additional license for each branch office
so maintained. The application for a branch of-
fice license must state the name of the person
and the location of the place or places of busi-
ness for which the license is desired.

Reference:
Real Estate Law Book, Section 10163

8. Is the broker using an unlicensed ficti-
tious name?

Correct Procedure:

A broker shall not use a fictitious name in the
conduct of any activity requiring areal estateli-
cense unless the broker first obtains a license
bearing the fictitious name. (A fictitious busi-
ness name is frequently referred to asa“dba’ -
doing business as.)

To obtain alicense bearing afictitious name, the
broker must apply to the Department and attach
a certified copy of the fictitious business name
statement filed with the county clerk.

The Real Estate Commissioner may refuse to
issuealicense bearing afictitiousnameto abro-
ker if the fictitious name:

1. Ismisleading or would constitute false ad-
vertising.

2. Impliesapartnership or corporation when a
partnership or corporation does not exist.

3. Includesthe name of areal estate salesper-
son.

4. Constitutes aviolation of the provisions of
Sections 17910, 17910.5, 17915 or 17917




of the Code. (These Sections provide the
procedures for issuance of afictitious busi-
ness name.)

5. Is the name formerly used by a licensee
whose license has since been revoked.
Reference:

Real Estate Law Book, Section 10159.5 and Regulation
2731

Is the broker providing the Real Estate
Transfer Disclosure Statement?

Correct Procedure:

The obligation to prepare and deliver the Red
Estate Transfer Disclosure Statement (TDS) to
the prospective buyer isimposed upon the seller
and the seller’s broker and any broker acting in
cooperation with the seller’sbroker. If morethan
onebroker isinvolved in thetransaction, the bro-
ker obtaining the offer isrequired to deliver the
TDS to the prospective buyer, unless instructed
otherwise by the seller.

TheTDS must be given to the prospective buyer
as soon as practicable before thetransfer of title,
or, in the case of alease option, sales contract,
or ground lease, before the execution of the con-
tract. If the TDS or amended TDS is delivered
after the execution of an offer to purchase, the
buyer has three days after delivery in person, or
fivedaysafter delivery by depositinthe mail, to
terminate the offer by delivering a written no-
tice of termination to the seller or to the seller’s
broker.

Inaddition, thelisting broker and the selling bro-
ker each have the duty to conduct a reasonably
competent and diligent visual inspection of the
property and to disclose to a prospective buyer
all material factsaffecting the value or desirabil -
ity of the property that an investigation would
reveal.

Reference:
Civil Code Sections 1102 et seq. and 2079
Real Estate Law Book, Section 10176.5

OR



10. Is the broker maintaining pest control

11.

documentation?
Correct Procedure:

In area estate transaction subject to the provi-
sions of Section 1099 of the Civil Code, therea
estate broker acting as agent for the seller in the
transaction shall effect delivery of the inspec-
tion report, certification and the notice of work
completed, if any, to thetransfereein accordance
with said section.

If more than one real estate broker licensee is
acting as an agent of the transferor in the trans-
action, the broker who has obtained the offer
made by the transferee shall effect delivery of
the required documents to the transferee unless
thetransferor has given written directionsto an-
other real estate broker licensee acting as agent
of the transferor in the transaction to effect de-
livery.

If the agent cannot obtain the required documents
to deliver to the transferee and does not have
written assurance from the transferee that all of
said documents have been received, the agent
shall advise the transferee in writing of the
transferee’s rights under Section 1099.

The broker shall maintain arecord of the action
taken to effect compliance with this regulation
in accordance with Section 10148 of the Busi-
ness and Professions Code.

Section 1099 of the Civil Code setsforth there-
quirementsfor delivery of aStructural Pest Con-
trol Inspection Report and any Notice of Work
Completed, if certification or preparation of a
report is a condition of the contract effecting
transfer, or isarequirement imposed as a condi-
tion of financing.

Reference:

Civil Code Section 1099
Real Estate Law Book, Regulation 2905

Is the broker conducting escrows?
Correct Procedure:
Section 17006(a)(4) of the Financial Code ex-




empts a licensed broker from the Escrow Law
when the broker is performing actsin the course
of or incidental to a real estate transaction in
which the broker is an agent or a party to the
transaction and in which the broker is perform-
ing an act for which area estate license is re-
quired. The exemption is personal to the broker
and the broker shall not del egate any duties other
than duties performed under the direct supervi-
sion of the broker.

The broker’s exemption provided for above is
not available for any arrangement entered into
for the purpose of performing escrows for more
than one business.

Section 17403.4 of the Financial Code requires
all written escrow instructions executed by a
buyer or seller to contain a statement in not less
than 10-point typewhich shall includethelicense
name and the name of the department issuing
the license or authority under which the person
is operating. This section does not apply to
supplemental escrow instructions or modifica
tions to escrow instructions.

Real Estate Commissioner’s Regulation 2950
sets forth acts which are prohibited and may be
grounds for disciplinary action:

(8 Soaliciting or accepting an escrow instruc-
tion (or amended or supplemental escrow in-
struction) containing any blank to be filled
in after signing or initialing of such escrow
instruction (or amended or supplemental
escrow instruction).

(b) Permitting any person to make any addition
to, deletion from, or alteration of an escrow
instruction (or amended or supplemental
escrow instruction) received by such lic-
ensee, unless such addition, deletion or al-
terationissigned or initialed by all persons
who had signed or initialed such escrow in-
struction (or amended or supplemental es-
crow instruction) prior to such addition, de-
letion or alteration.

(c) Failingtodeliver at thetime of execution of

(o)



(d)

(€)

(f)

(9)

(h)

(i)

)

any escrow instruction or amended or
supplemental escrow instruction a copy
thereof to all persons executing the same.

Failing to maintain books, records and ac-
counts in accordance with accepted prin-
ciplesof accounting and good business prac-
tice.

Failing to maintai n the office, place of books,
records, accounts, safes, filesand papersre-
lating to such escrowsfreely accessible and
availablefor audit, inspection and examina
tion by the Commissioner.

Failing to deposit al money received as an
escrow agent and as part of an escrow trans-
actioninabank trust account, or escrow ac-
count on or before the close of the next full
working day after receipt thereof.

Withdrawing or paying out any money de-
posited in such trustee account or escrow
account without thewritteninstruction of the
party or parties paying the money into es-
Crow.

Failing to advise all partiesin writing if he/
she has knowledge that any licensee acting
assuchinthetransaction hasany interest as
a stockholder, officer, partner or owner of
the agency holding the escrow.

Failing upon closing of an escrow transac-
tion to render to each principal in the trans-
action awritten statement of all receiptsand
disbursementstogether with the name of the
person to whom any such disbursement is
made.

Delivering or recording any instrument
which purportedly transfersaparty’stitleor
interest in or to real property without first
obtaining the written consent of that party
to the delivery or recording.

Reference:
Financial Code Sections 17006(a)(4) and 17403.4
Real Estate Law Book, Regulation 2950

(o),



1.

Section 2

TRUST FUND HANDLING

Is the bank account used for trust fund
handling in the name of the broker as
frustee?

Correct Procedure:

1

If broker holds an individual broker’s li-
cense, the account should be set upin hisor
her name or in the name of afictitious busi-
ness name if the broker is the holder of a
license bearing such fictitious nameand des-
ignated a“ Trust Account.”

For example:

John Doe Trust Account
or
Jane Doe Trust Account

or assuming broker has
registered dba of 25" Century Realty:

25" Century Realty Trust Account
If broker is acorporate broker licensee, the
account should be set up inthe corporation’s
name or in the name of afictitious business
nameif the corporate broker isthe holder of

a license bearing such fictitious name and
designated a“ Trust Account.”

For example:

ABC, Inc. Trust Account

or assuming corporate broker has
registered dba of ABC Realty:

ABC Realty Trust Account

Reference:
Real Estate Law Book, Regulation 2832

0N



2.

Is the bank account used for trust fund
handling an interest-bearing account?

Correct Procedure:

Trust funds may, at the request of the owner of
the funds, be placed into an interest-bearing ac-
count at a bank or savings and loan association
if the following requirements are met:

1

The account isin the name of the broker as
trustee for the specified beneficiary or prin-
cipal of atransaction or series of transac-
tions.

All of the funds in the account are covered
by insurance provided by an agency of the
federal government.

The funds in the account are kept separate,
distinct, and apart from funds belonging to
the broker or to any other person for whom
the broker holds fundsin trust.

The broker discloses to the beneficiary of
the funds the nature of the account, how in-
terest will be calculated and paid under vari-
ous circumstances, whether service charges
will be paid to the depository and by whom,
and the possible penalty for withdrawals.

No interest earned on the funds shall inure
directly or indirectly to the benefit of the
broker nor to any person licensed to the bro-
ker.

In an executory sale, lease, or |oan transac-
tion in which the broker accepts funds in
trust to be applied to the purchase, lease, or
loan, the parties to the contract shall have
specified inthe contract or by collateral writ-
ten agreement the person to whom interest
earned on the funds is to be paid or cred-
ited.

It should be noted that this would require the
broker to maintain a separate bank account for
each beneficiary who wishesto earn interest.

Reference:
Real Estate Law Book, Section 10145(d)(1)-(6)

OF



3. Are control records complete and
accurate?

Correct Procedure:

';:\/
o g o 4l (=)
trust funds received, \Cf// t
including uncashed i El%%
checks. N

1. If abroker doesnot maintain atrust account
or maintainsatrust account but forwardsall
trust funds received to either the escrow or
to the owner of the funds, then he/she must
maintain aRecord of Trust Funds Received
but not Deposited to the Trust Fund Bank
Account (for example, DRE Form RE 4524).
This record should show the following in
chronological sequence:

a Datefundsreceived.
b. Form of payment.

c. Amount received and from whom re-
ceived.
Description of property or identification.

Identity as to whom funds were for-
warded.

f. Date of disposition.

However, a broker is not required to keep
the above records of passing through checks
made payableto service providers (e.g., es-
crow, credit and appraisal services) whenthe
total of such checks from any one principal
for any transaction does not exceed $1,000.
Upon request of the Department or the maker
of such checks, a broker shall account for
the receipt and distribution of such checks.
A broker shall retain for three years copies
of receiptsissued or obtained in connection
with the receipt and distribution of such
checks.

2. If abroker does maintain a trust account,
he/she must maintain a Columnar Record of
al Trust Funds Received and Paid Out of

R



the Trust Fund Bank Account (for example,
DRE Form RE 4522). This record should
show the following in chronological se-
quence:

a. Datefundsreceived.

b. From whom funds received.
c. Amount received.

d. Date of deposit.
e

Check number and date of related dis-
bursement.

f. Daily balance of trust bank account.

Reference: Real Estate Law Book, Regulation 2831

Are the separate transaction records
complete and accurate?

Correct Procedure:

Brokers must maintain a Separate Record for
Each Beneficiary or Transaction (for example,
DRE Form RE 4523). This record accounts for
the funds received from, or for the account of,
each beneficiary or each transaction and depos-
ited to the trust fund bank account. Theserecords
are necessary for the broker to ascertain thetotal
owed to each of the beneficiaries. The record
should show in chronological sequence the fol-
lowing:

1. Date of deposit.

Amount of deposit.

Date of each related disbursement.

Check number of each related disbursement.

Amount of each related disbursement.

o g~ w N

If applicable, dates and amounts of interest
earned and credited to the account.

7. Baance after posting transactions on any
date.

Reference:
Real Estate Law Book, Regulation 2831.1




5.

Is monthly reconciliation of the con-
trol records and separate records per-
formed and documented?

Correct Procedure:

The balance of all separate beneficiary or trans-
action records (for example, DRE Form RE
4523) must be reconciled with the record of all
trust fundsreceived and disbursed (for example,
DRE Form RE 4522) at |least once a month. A
record of reconciliation must be maintained and
it must identify the following:

1. Bank account name.

2. Account number.

3. Date of reconciliation.
4. Name of beneficiary.
5

Trust fund liabilities of the broker to each
beneficiary.

For example:

ABC Realty, Inc. Trust Account
0339-000011
5/31/99

Balances per Separate
Beneficiary Records:

Jones $500.00
Smith $250.00
Thompson $100.00

Total of Separate Records $850.00

Balance per Record of

All Trust Funds Received: $850.00

Difference (if any, should

be fully explained) ﬂ)
Reference:

Real Estate Law Book, Regulation 2831.2
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6. Are trust funds deposited in a timely
manner?

Correct Procedure:

Unless otherwise specified in
writing by the beneficiary of the
funds, a broker isrequired to do
one of thefollowing threethings
with trust funds no later than
three business daysfollowing receipt of thefunds
by the broker or the broker’s salesperson:

1. Deposit the funds into a neutral escrow de-
pository.

2. Placefundsaccepted on behalf of the owner
into the hands of the owner of the funds.

3. Deposit the fundsinto atrust fund bank ac-
count maintained by the broker.

When broker is handling escrow funds:

A real estate broker who is not licensed under
the Escrow Law (Section 17000 et seq. of the
Financial Code), when acting in the capacity of
an escrow holder in areal estate transaction in
which the broker is performing acts for which a
real estatelicenseisrequired, shall placeall funds
accepted on behalf of another into one of the
threeplaceslisted abovenot later than the next
business day following receipt of the funds by
the broker or the broker’s sal esperson.

Reference:
Real Estate Law Book, Regulation 2832

7. Are authorized signatories either em-
ployed by the broker and licensed or
unlicensed but bonded?

Correct Procedure:

Withdrawal s may be made from the trust account
only upon the signature of the broker or one or
more of the following persons with written
authorization from the broker:

1. A salesperson licensed to the broker.

2. A person licensed as a broker who has
entered into a written agreement with the
employing brok.

(o)



3. An unlicensed employee of the broker
with fidelity bond coverage at least equal
to the maximum amount of trust funds to
which the employee would have access.

Withdrawal s may be made from the trust account
of acorporate broker only upon the signature of
an officer through whom the corporation is li-
censed or one of the personsdetailed above. The
corporate broker should always be a signatory
on the trust account.

Concerning an unlicensed employee with fidel-
ity bond coverage, it is recommended that the
fidelity bond specifically identify the trust ac-
count which isbeing covered. The fidelity bond
must not include a deductible clause.

Reference:
Real Estate Law Book, Regulation 2834

. Are broker’s funds commingled with
trust funds?

Correct Procedure:

Funds belonging to abroker should not be com-

mingled with trust funds. Common examples of

commingling are:

e personal or company funds deposited into
the trust fund bank account;

e trust fundsdepositedinto the general or per-
sonal bank account; and

» funds collected on real property wholly
owned by the broker handled through the
trust account.

A broker, however, is allowed to maintain up to
$200 of personal fundsin atrust account to cover
checking account service fees and other bank
charges.

Commissions, fees, other income earned by a
broker, and funds belonging in part to the
broker’s principal andin part to the broker when
it isnot reasonably practicable to separate such
funds, must be withdrawn from the trust account
within 25 days from the date of deposit.

Reference:
Real Estate Law Book, Section 10176(e); Regulation 2835
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